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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29  CFR  Part  92 

Redwood  Employee  Protection 
Program 

agency:  Department  of  Labor. 
action:  Final  rule. 

summary:  The  Department  of  Labor  is 
responsible  for  administering  the 
Redwood  Employee  Protection  Program 
established  by  Title  II  of  the  Redwood 
National  Park  Expansion  Act  of  1978 
(Pub.  L.  95-250).  Under  Title  I  of  the  Act. 
employees  whose  jobs  were  lost  as  a 
result  of  this  Park  expansion  were 
designated  to  receive  preference  in 
hiring  for  both  Federal  civilian  jobs  and 
jobs  with  certain  private  employers.  In 
addition,  under  Title  II  of  the  Act,  these 
employees  were  provided  with  a 
program  of  income  and  benefit 
maintenance,  and  with  retraining,  job 
search,  and  job  relocation  allowances. 
Any  layoff  between  May  31, 1977  and 
September  30, 1980,  was  conclusively 
presumed  to  be  related  to  the  expansion 
of  the  Redwood  National  Park. 

The  Department  of  Labor  proposed  to 
amend  its  regulations  to  establish 
criteria  to  be  used  in  determining 
applicant  eligibility  for  Redwood 
Employee  Protection  Program  (REPP) 
benefits  based  on  layoffs  occurring 
subsequent  to  September  30, 1980.  The 
proposed  amendments  to  the  regulations 
were  issued  in  the  Federal  Register  (46 
FR  16827)  on  March  13, 1981.  These 
regulations  are  similar  to  the  proposed, 
but  are  modiHed  in  some  respects  as  a 
result  of  comments. 

EFFECTIVE  DATE:  June  19, 1981, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Johnson  of  the  Department  of 
Labor  at  (202)  523-6495.  (This  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Proposed 
rulemaking  was  published  on  March  13, 
1981,  and  invited  comments  for  30  days 
ending  April  13, 1981.  Comments  were 
received  from  8  sources  including 
individuals,  representatives  of  affected 
workers,  regional.  Federal  and  State 
agencies.  The  following  summarizes  the 
comments  received  and  the  actions 
taken. 

Discussion  of  Major  Comments 

General 

This  final  rule  provides  eligibility  for 
REPP  benefits  to  a  covered  employee 
who  suffers  a  layoff  between  October  1. 
1980  and  September  30, 1984,  provided 


the  cause  of  the  layoff  is  found  to  be 
related  to  the  expansion  of  the  Park. 

One  commenter  sought  clarification 
on  whether  or  not  the  authority  exists  to 
extend  the  coverage  of  the  REPP  by 
more  than  one  year  at  a  time. 

The  authority  to  extend  the  qualifying 
period  by  no  more  than  one  year  at  a 
time,  for  good  cause,  is  contained  in 
section  203  on  the  Act.  The  Secretary  is 
unaware  of  any  evidence  of  good  cause, 
required  for  an  extension  of  the 
qualifying  period  and  the  conclusive 
presumption.  However,  the  Department 
is  aware  that  some  separations 
occurring  after  September  30, 1980  may 
be  related  to  the  Park  expansion. 
Therefore,  the  authority  given  to  the 
Secretary  in  section  201(11)  of  the  Act  to 
determine  a  covered  employee  to  be  an 
affected  employee  is  being  exercised  to 
establish  the  criteria  contained  in 
§  92.15(a)  of  this  regulation. 

Additionally,  this  commenter  noted 
that  if  the  rule  extends  the  qualifying 
period,  under  circumstances  determined 
to  be  related  to  the  Park  expansion,  it 
should  provide  a  similar  extension  of 
the  obligation  for  a  worker  to  repay  a 
severance  payment  under  the  REPP  if 
the  worker  returns  to  employment  “in 
the  industry"  after  September  30, 1980. 

As  this  amendment  to  the  final  rule 
implements  the  Secretary’s  authority 
under  section  201(11)  of  the  Act  and  not 
under  a  general  extension  of  the 
qualifying  period  contained  in  section 
203  oflhe  Act,  the  amendment  does  not 
affect  the  worker’s  repayment  obligation 
under  section  208(e)  of  the  Act. 

One  commenter  stated  that  the 
proposed  rule  was  only  recently 
available  at  the  local  California  EDD 
office,  in  violation  of  section  213(e)  of 
the  Act. 

Upon  publication  of  the  proposed  rule 
in  the  Federal  Register,  the  Department 
made  reasonable  efforts  to  assure  that 
copies  were  available  to  the  public 
during  the  comment  period.  This  was 
accomplished  by  mailing  copies  to 
numerous  individuals  and  worker 
representatives  in  the  Eureka  area, 
including  distributions  through  the 
Department  of  Labor’s  regional  office  in 
San  Francisco  to  the  California 
Employment  Development  Department, 
and  a  regional  press  release  announcing 
the  publication  of  the  proposed  rule  and 
the  name  of  a  contact  person  for 
information. 

Legislative  Intent 

This  final  rule  establishes  eligibility 
criteria  for  use  in  determining  qualifying 
separations  occurring  between  October 
1, 1980  and  September  30, 1984.  A 
worker  who  suffered  a  qualifying  layoff 
during  the  “window  period’’  beginning 


May  31, 1977  and  ending  September  30, 
1980,  was  conclusively  presumed  to 
have  been  laid  off  due  to  the  expansion 
of  the  Redwood  National  Park. 

However,  if  the  worker  returned  to  the 
original  employer  from  whom  he/she 
was  laid  off  in  a  job  paying  at  least  90 
percent  of  his/her  REPP  weekly  benefit 
amount,  then  in  accordance  with  section 
92.15(a).  the  worker  must  suffer  a 
subsequent  layoff  determined  to  be 
related  to  the  Park  expansion  in  order  to 
establish  eligibility  for  REPP  benefits. 

Several  commenters  objected  to  this 
interpretation  by  the  Department  and 
maintain  that  this  is  a  basic  change  in 
the  Act  which  in  their  opinion  would 
require  Congressional  approval.  It  is  felt 
by  these  commenters  that  this 
interpretation  fundamentally  alters  the 
legislative  intent,  which  was  for  workers 
affected  by  the  Park  expansion  to  be 
protected  and  to  receive  benefits  during 
periods  of  layoff  until  1984,  regardless  of 
whether  they  were  able  to  obtain 
comparable  employment  for  limited 
periods  of  time  after  their  first  layoff. 
Additionally,  they  feel  this  final  rule  will 
create  an  unstable  situation  for  affected 
workers  receiving  REPP  benefits  and 
will  create  economic  havoc  in  the  local 
community. 

'The  thrust  of  their  interpretation  is 
that  the  Secretary’s  authority  concerning 
continued  eligibility  is  wholly 
proscribed  by  section  205(b)  of  the  Act. 
This  section  requires  registration  with 
the  Employment  Service,  which 
incorporates  the  eligibility  tests  of  the 
California  UI  Code,  and  requires  that  the 
period  of  protection  for  the  worker  not 
be  exhausted.  They  maintain  that 
section  205(b)  and  section  207(e)(1)  of 
the  Act,  when  read  concurrently,  show 
that  Congress  adopted  the  California  Ul 
Code  as  the  sole  standard  for 
disqualifying  REPP  recipients  following 
subsequent  job  separations  in  full 
contemplation  of  the  fact  that  many  of 
those  jobs  would  be  with  affected  ' 
employers. 

Finally,  these  commenters  argue  that 
a  reading  of  the  language  of  the  statute 
should  make  it  clear  that  their 
interpretation  is  the  only  reasonable 
one,  and  even  if  the  interpretation  of  the 
Department  were  reasonable,  then 
Section  213(f)  of  the  Act  would 
specifically  direct  the  Secretary  to  adopt 
that  construction  which  is  most 
favorable  to  employees. 

Section  203  provides  in  pertinent  part 
as  follows: 

The  total  or  partial  layoff  of  a  covered 
employee  employed  by  an  affected  employer 
during  the  period  beginning  May  31, 1977,  and 
ending  September  30. 1980.  *  *  *  is 
conclusively  presumed  to  be  attributable  to 
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the  expansion  of  the  Redwood  National  Park 
*  *  *  Any  covered  employee  laid  off  during 
that  period  by  an  affected  employer  shall  be 
considered  an  affected  employee  at  any  time 
said  employee  is  on  such  layoff  within  the 
period  ending  September  30, 1984  *  *  * 

Based  on  this  language  it  was  widely 
assumed  that  a  covered  employee  who 
was  laid  off  during  the  “window  period" 
(May  31, 1977  to  September  30, 1980) 
automatically  became  eligible  for  REPP 
benefits  during  any  subsequent  layoff 
until  September  30, 1984. 

The  Department  has  determined  that 
the  plain  meaning  of  this  section  of  the 
Act  is  that  a  covered  employee  laid  off 
during  the  window  period  shall  continue 
to  be  automatically  eligible  for  REPP 
benefits  only  for  as  long  as  the 
employee  remains  on  such  layoff.  The 
Department  believes  that  any  employee 
who  has  returned  to  work  for  his 
affected  employer  and  who  suffers  a 
layoff  again  after  September  30, 1980, 
can  no  longer  be  said  to  be  on  the  layoff 
which  initially  qualiHed  him  or  her  for 
benefits  (“such  layoff’).  There  is  no 
conclusive  presumption  that  the 
subsequent  layoff  is  attributable  to  the 
Park  expansion  because  that 
presumption  terminated  September  30, 
1980. 

It  is  the  Department’s  position  that  a 
layoff  occurring  after  September  30, 1980 
will  not  be  qualifying  for  REPP  beneHts 
unless  the  cause  of  the  layoff  is 
attributable  to  the  Park  expansion. 

When  to  Apply 

Section  92.11(a)  of  the  proposed  rule 
permitted  the  filing  of  a  claim  for  REPP 
beneHts  based  on  a  layoff  occurring 
before  September  30, 1980  or  in 
accordance  with  the  new  §  92.15. 

Several  commenters  noted  that  the 
proposed  amendment  to  §  92.11(a) 
deleted  the  provision  that  a  layoff  must 
occur  on  or  after  May  31, 1977.  The 
Department  has  revised  this  section  to 
reflect  that  a  layoff  must  occur  on  or 
after  May  31, 1977. 

Layoffs  After  September  30, 1980 

Section  92.15  of  the  proposed  rule  did 
not  distinguish  between  a  worker  who 
was  laid  off  during  the  “window  period" 
(May  31, 1977  to  September  30, 1980)  and 
one  who  had  not  suffered  a  separation 
prior  to  October  1, 1980.  A  worker 
seeking  to  reestablish  eligibility  for 
REPP  benefits  or  one  seeking  to 
establish  initial  eligibility  based  on  a 
layoff  subsequent  to  September  30, 1980, 
must  have  such  layoff  determined  to  be 
of  a  qualifying  nature  under  §  92.15(a). 

Several  commenters  indicated  that 
there  is  a  legitimate  purpose  for  this 
final  rule  to  establish  criteria  for 
determining  initial  eligibility  for  REPP 


beneHts  based  on  layoffs  subsequent  to 
September  30, 1980.  However,  these 
commenters  maintained  that  it  is  totally 
inappropriate  to  require  recipients  who 
qualified  during  the  “window  period”  to 
requalify  under  §  92.15(a). 

Other  commenters  maintained  that  it 
was  not  the  intent  of  the  Act  to  permit 
individuals  who  did  not  suffer  a  layoff 
during  the  “window  period”  now  to 
establish  initial  eligibility  for  REPP 
benefits  based  on  a  layoff  after 
September  30, 1980. 

Consistent  with  the  language  of 
section  203  of  the  Act,  an  employee  who 
is  no  longer  on  “such  layoff’,  because 
he/she  has  returned  to  work  for  the 
affected  employer  from  whom  the 
original  qualifying  layoff  occurred,  in  a 
position  paying  at  least  90  percent  of  the 
worker’s  REPP  weekly  benefit  amoimt, 
must  requalify  by  suffering  a  subsequent 
separation  determined  to  be  qualifying 
under  §  92.15(a). 

Pursuant  to  section  201(11)  of  the  Act, 
the  Department  has  determined  that  a 
worker  who  did  not  su^er  a  layoff 
during  the  “window  period”  should  be 
provided  the  same  opportunity,  as 
previously  affected  employees,  to 
qualify  for  REPP  benefits  based  on  a 
layoff  after  September  30, 1980,  which  is 
determined  to  be  related  to  the  Park 
expansion. 

What  is  a  Short-Term  Recall? 

Section  92.15(a)(1)  of  the  proposed 
rule  provided  eligibility  for  REPP 
beneHts  to  workers  who  are  recalled  for 
short-term  employment  with  their 
original  affected  employer. 

Many  commenters  indicated  that  a 
definition  of  short-term  recall  was 
required.  Additionally,  one  commenter 
felt  that  the  situation  of  a  recall  of  a 
seasonal  employee  for  part  of  a  season, 
contained  in  §  92.15(a)(3)  of  the 
proposed  rule,  should  be  included  in  this 
section. 

The  Department  acknowledges  the 
comment  concerning  the  definition  of 
short-term  recall.  Unfortimately,  the 
commenters  did  not  provide  examples  of 
substitute  language.  The  Department 
believes  that  to  further  define  this  term 
would  be  too  restrictive  and  would  lack 
the  desired  flexibility.  Therefore,  the 
Department  has  rejected  this  comment. 
The  Department  agrees  with  the 
comment  that  a  definition  of  “part  of  a 
season”  should  be  included  in 
§  92.15(a)(1).  The  Department  has 
revised  this  section  to  include  the 
provision  previously  contained  in 
§  92.15(a)(3)  of  the  proposed  rule 
whereby  a  seasonal  employee,  who  is 
recalled  to  his/her  original  employer, 
should  be  considered  to  be  recalled  for 
part  of  a  season  if  the  length  of 


employment  is  less  than  50  percent  of 
the  seasonal  worker’s  average  season, 
as  computed  for  REPP  benefits. 

The  figure  of  50  percent  of  the 
worker’s  average  season  represents  a 
reasonable  criterion  for  measuring  the 
relationship  of  the  Park  expansion  on 
the  individual’s  future  employment 
prospects.  It  is  felt  that  employment 
lasting  longer  than  50  percent  of  the 
worker’s  average  season  may  be 
adversely  affected  due  to  the  Park 
expansion.  However,  as  the  length  of 
employment  approaches  the  worker’s 
average  season,  other  factors,  such  as 
adverse  weather  and  general  economic 
conditions,  begin  to  play  a  more 
important  role. 

What  is  a  Staggered  Work  Schedule? 

Section  92.15(a)(2)  of  the  proposed 
rule  provided  that  a  worker  assigned  to 
a  staggered  work  schedule  prior  to 
September  30, 1980,  who  continues  to 
work  such  schedule  shall  remain  eligible 
for  REPP  beneHts.  Some  commenters 
indicated  a  need  for  a  definition  of  a 
staggered  work  schedule.  ’The 
Department  partially  agrees  with  the 
commenters  that  examples  of  the  types 
of  work  schedules  which  would  or 
would  not  be  qualifying  under  this 
section  seem  appropriate. 

Unfortunately,  it  is  difficult  to 
perceive  the  full  range  of  creative 
worksharing  arrangements  that 
employers  may  consider  to  maintain 
their  workforce,  therefore,  to  prescribe 
specific  time  limits  is  impossible.  ’The 
Department,  through  this  provision, 
seeks  to  recognize  employer 
arrangements  which  attempt  to  spread  a 
reduced  amount  of  work  among  all 
employees  to  prevent  total  layoffs. 

Section  92.15(a)(2)  has  been  revised  to 
include  an  example  of  an  acceptable 
staggered  work  schedule  as  a  week  of 
work  and  a  week  of  layoff,  or  any 
reasonable  extension  of  such  a 
principle.  The  28  day  work  cycle, 
whereby  the  employee  averages  40 
hours  per  week,  is  a  type  of  schedule 
which  is  not  qualifying. 

One  commenter  questioned  whether  a 
staggered  work  schedule,  interrupted  by 
a  nonqualifying  layofi  precludes 
continued  eligibility.  Where  the  cause 
for  a  week  of  unemployment  would  be 
nonqualifying  (such  as  a  maintenance 
shutdown)  under  §  92.15(b), 
reestablished  eligibility  would  be 
permitted  if  the  worker  returned  to  the 
affected  employer  on  the  same  or  a 
similar  staggered  work  schedule 
immediately  after  the  temporary 
interruption. 
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What  is  Part  of  a  Season? 

Section  92.15(a)(3)  of  the  proposed 
rule  provided  eligibility  for  REPP 
benefits  to  a  seasonal  worker  who  is 
recalled  for  “part  of  a  season.” 

Several  commenters  indicated  a  need 
for  a  definition  of  “part  of  a  season.” 

One  commenter  recommended  the 
inclusion  of  this  provision  in 
§  92.15(a)(1).  By  combining  the  two 
provisions,  the  commenter  noted  that 
the  new  §  92.15(a)(1)  would  address  the 
short-term  recall  of  either  a  full-time  or 
seasonal  employee. 

These  recommendations  were 
accepted  and  §  92.15(a)(1)  has  been 
revised  to  include  the  provision 
contained  in  §  92.15(a)(3)  of  the 
proposed  rule.  Additionally,  a  definition 
of  “part  of  a  season”  has  been  provided. 

Who  Should  Determine  Other  Causes 
Related  to  the  Park  Expansion? 

Sections  92.15(a)(4)  of  the  proposed 
rule  provided  that  a  covered  employee 
laid  off  by  an  affected  employer  under 
any  other  circumstances  found  to  be 
related  to  the  Park  expansion  would  be 
eligible  for  REPP  beneBts.  Section 
92.15(a)(5)  of  the  proposed  rule 
expressed  the  Secretary’s  final  authority 
in  these  determinations. 

Several  commenters  pointed  out  the 
difficulty  in  making  determinations  of 
this  nature  due  to  many  factors 
contributing  to  the  depression  of  the 
local  economy  and  felt  a  deHnition  was 
necessary.  One  commenter  felt  that  this 
provision  gave  employers  the  arbitrary 
power  to  punish  or  reward  discharged 
employees  simply  through  labels  (Park 
related  or  other  reasons  or  firing). 
Several  other  commenters  felt  that  if  the 
circumstances  contained  in  92.15(a)  (1) 
and  (2)  of  this  flnal  rule  were  not 
evident,  it  was  the  responsiblity  of  the 
Secretary  to  determine  the  relationship 
of  the  Park  expansion  to  the  layoff. 
Additionally,  if  this  responsibility  were 
to  be  assigned  to  the  California 
Employment  Development  Department 
(EDD)  one  commenter  stated  that  the 
EDD  should  be  assigned  sole 
responsibility  in  making  the  decision  as 
to  whether  or  not  a  layoff  was  due  to 
other  circumstances  related  to  the  Park 
expansion.  Another  commenter  pointed 
out  that  these  two  sections  were 
redundant. 

The  Department  recognizes  the 
difficulty  in  determinations  of  this 
nature,  however,  it  seems  impossible  to 
enumerate  each  and  every  circumstance 
which  may  be  related  to  the  Park 
expansion.  This  determination  will 
require  a  judgment  to  be  made  on  the 
facts  of  each  particular  case.  The 
California  EDD  was  assigned 


responsibility  for  issuing  initial 
determinations  regarding  eligibility  for 
REPP  benefits  and  the  Department  sees 
no  reason  to  make  REPP  eligibility 
determinations  under  this  section  an 
exception. 

Further,  the  Department  feels  that  to 
assign  the  California  EDD  sole 
responsibility  for  these  determinations 
would  only  abrogate  the  appeal  rights  of 
employees.  Likewise,  to  escalate  the 
initial  determination  to  the  Secretary 
would  deprive  the  workers  of  due 
process  and  would  result  in  a  final 
determination  requiring  the  worker  to 
seek  judicial  review  for  relief  from  an 
adverse  initial  determination.  The 
administrative  appeals  procedure 
permits  all  parties  an  equal  opportunity 
to  present  any  evidence  that  the  layoff 
was  or  was  not  related  to  the  Park 
expansion.  Finally,  the  Department 
accepts  the  comment  that  these  items 
were  redundant  and  has  eliminated  the 
role  of  the  Secretary,  as  all  initial 
determinations  issued  by  the  California 
EDD  are  subject  to  the  appeals 
procedure  which  includes  an  employee’s 
appeal  to  the  Department  of  Labor,  as 
the  final  level  in  the  administrative 
review  process. 

Section  92.15(a)(4)  of  the  proposed 
rule  has  been  renumbered  and  is 
§  92.15(a)(3)  in  this  final  rule.  Section 
92.15(a)(5)  of  the  proposed  rule  has  been 
deleted  for  the  reasons  stated  above. 

Nonqualifying  Separations 

Section  92.15(b)(1)  of  the  proposed 
rule  enumerated  the  circumstances 
which  are  considered  to  be  not  related 
to  the  Park  expansion  and,  therefore,  not 
qualifying  for  the  purposes  of 
establishing  REPP  eligibility.  One 
commenter  suggested  including  maricet 
conditions  and  interest  rates  as  • 
additional  causes.  The  Department  has 
attempted  to  list  those  circumstances 
which  are  clearly  not  related  to  the  Park 
expansion.  The  two  causes  suggested 
may  certainly  be  considerations  along 
with  many  other  factors  in  any 
determinations  under  §  92.15(b)(2),  but, 
would  not  be  appropriately  listed  with 
those  circumstances  which  are  clearly 
not  related  to  the  Park  expansion. 

Who  Should  Determine  Other  Causes 
Not  Related  to  the  Park  Expansion? 

Section  92.15(b)(2)  of  the  proposed 
rule  provided  for  a  determination  of 
ineligibility  for  REPP  benefits  based  on 
a  layoff  found  to  be  not  related  to  the 
Park  expansion.  Several  commenters 
indicated  a  need  for  a  definition  of 
circumstances  not  related  to  the  Park 
expansion.  Another  commenter 
suggested  that  this  section  should  be 


modified  to  require  the  Secretary  to 
make  such  an  initial  determination. 

The  Department  feels  it  would  be 
equally  difficult  to  enumerate  those 
circumstances  which  would  not  be 
related  to  the  Park  expansion  as 
defining  what  is  related  to  the  Park 
expansion.  Additionally,  the  Department 
feels  it  would  be  inappropriate  for  the 
Secretary  to  issue  intitial  determinations 
in  this  instance  for  the  reasons  stated  in 
our  comments  above. 

Redeterminations  After  the  Effective 
Date 

Section  92.15(c)  of  the  proposed  rule 
provided  for  a  redetermination  of  a 
claim  for  REPP  benefits  based  on  a 
layoff  occurring  after  September  30, 

1980,  after  the  effective  date  of  this  final 
rule.  Only  claims  based  on  layoffs  found 
to  be  qualifying  under  §  92.15(a)  shall 
continue  to  be  compensable. 

In  review  of  this  rule  the  Department 
has  discovered  that  a  sentence  was 
inadvertently  omitted  from  the  printed 
proposed  rule.  The  omitted  sentence 
establishes  the  fact  that  any  worker  who 
has  remained  on  a  layoff  that  occurred 
between  May  31, 1977  and  September 
30, 1980  has  continuing  eligibility  for 
REPP  benefits.  This  sentence  has  been 
inserted  as  the  first  sentence  of  this 
section. 

Several  commenters  stated  that  the 
redetermination  of  claims,  upon  the 
effective  date  of  this  section,  clearly 
violates  sections  205  and  206  of  the  Act. 
Another  commenter  indicated  that  these 
redeterminations  will  only  result  in 
another  round  of  expensive,  never- 
ending  appeals. 

The  Department  has  determined  that 
the  redetermination  of  claims  upon  the 
effective  date  of  this  final  rule  is 
necessary  and  appropriate.  It  would  be 
inequitable  to  apply  the  criteria  in 
§  92.15  (a)  and  (b)  only  to  layoffs 
occurring  after  the  effective  date,  as 
disparate  treatment  of  two  workers  laid 
off  for  the  same  reasons  would  result 
due  to  the  absence  of  guidance  during 
this  interim  period.  The  Department 
would  note  that  the  redetermination 
would  only  affect  continued  eligibility 
for  REPP  benefits. 

Classification 

This  rule  is  not  classified  as  a  “major 
rule”  under  Executive  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  efiects  on 
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competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  no  regulatory 
impact  analysis  is  required. 

Effective  Date 

This  rule  shall  be  effective  June  19, 
1981  instead  of  thirty  days  thereafter.  I 
speciHcally  find  good  cause  for  this 
action  which  will  permit  the 
implementation  of  the  regulations 
without  further  delay.  This  amendment 
is  a  legal  interpretation  of  the  statute 
and  to  further  delay  implementing  the 
rule  would  not  be  in  the  public  interest 
because  it  would  result  in  additional 
costs  in  the  administration  of  the 
program. 

Regulatory  Flexibility  Act  Certification 

I,  Raymond  J.  Donovan,  Secretary  of 
Labor,  hereby  certify,  pursuant  to  5 
U.S.C.  605(b),  that  the  final  regulation 
published  hereinafter  (29  CFR  Part  92), 
Final  Amendments  to  the  Redwood 
Employee  Protection  Program 
Regulations,  will  not,  if  promulgated, 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
reason  for  such  certiHcation  is  that  this 
is  an  individual  entitlement  program  and 
will  only  affect  individuals  applying  for 
benefits  under  the  Redwood  Employee 
Protection  Program.  Thus,  this 
amendment  to  the  Rnal  regulation  will 
not  have  a  significant  economic  impact 
on  any  small  entities. 

Dated:  June  7, 1981. 

Raymond  J.  Donovan, 

Secretary  of  Labor. 

Accordingly,  29  CFR  Part  92  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  92 
reads  as  follows:  Authority:  Section  202 


and  213(d)(2),  Pub.  L.  95-250,  dated 
March  27, 1978. 

2.  Section  92.11(a)  is  revised  to  read  as 
follows: 

§  92.1 1  When  to  apply. 

(a)  Filing  After  Layoff.  An  initial 
application  for  REPP  beneHts  by  a 
covered  employee  may  be  Hied  with 
respect  to  a  total  or  partial  layoff  by  an 
affected  employer  which  occurred  on  or 
after  May  31, 1977  but  before  September 
30, 1980  or  as  provided  in  §  92.15  of  this 
Part. 

***** 

3.  A  new  §  92.15  is  added  to  read  as 
follows: 

§  92.15  Layoffs  after  September  30,1980^ 

(a)  Qualifying  Layoffs.  A  covered 
employee  laid  off  between  October  1, 
19M  and  September  30, 1984  shall  be 
deemed  to  be  an  affected  employee  if 
such  layoff  occurred  under  one  of  the 
following  circumstances: 

(1)  The  covered  employee  suffered  a 
qualifying  layoff  ffom  an  affected 
employer  and  the  employee  returned  to 
work  for  a  known  short-term  recall  from 
that  employer  or  the  length  of 
employment  is  less  than  50%  of  a 
seasonal  worker’s  average  season  (as 
computed  for  REPP  beneRts)  and  the 
employee  is  again  laid  off;  or 

(2)  'The  covered  employee  works  for 
an  affected  employer  on  a  staggered 
work  schedule,  designed  to  spread 
available  work  among  employees  to 
prevent  total  layoffs,  during  the  period 
beginning  May  31, 1977  and  ending 
September  30, 1980  and  has  continued  to 
work  on  such  schedule  beyond 
September  30, 1980.  (An  example  of  a 
staggered  work  schedule  which  is 
qualifying  for  this  purpose  is  a  week  of 
work  and  a  week  of  layoff  or  any 
reasonable  extension  of  the  principle. 
An  example  of  a  staggered  work 


schedule  which  is  not  qualifying  for  this 
purpose  is  the  28  day  work  cycle  as  the 
employees  average  40  hours  per  week.); 
or 

(3)  The  covered  employee  was  laid  off 
by  an  affected  employer  under 
circumstances  related  to  the  Park 
expansion. 

(b)  Nonqualifying  Layoffs.  After  the 
effective  date  of  this  section  any. 
covered  employee  laid  off  between 
October  1, 1980  and  September  30, 1984 
shall  not  be  deemed  an  affected 
employee  if  such  layoff  occurred  under 
one  of  the  following  circumstances: 

(1)  A  strike,  lockout,  maintenance 
shutdown,  vacation  shutdown,  flood, 
earthquake,  fire,  or  temporary  adverse 
weather  condition:  or 

(2)  Any  other  reason  unrelated  to  the 
Park  expansion. 

(c)  Eligibility  Review  After  the 
Effective  Date  of  This  Section.  Any 
covered  employee  who  has  remained  on 
a  layoff  that  occurred  between  May  31, 
1977  and  September  30, 1980,  will 
continue  to  be  qualified  for  REPP 
benefits  as  a  result  of  that  layoff. 

Notwithstanding  §  92.50  of  this  Part, 
after  the  effective  date  of  this  section, 
an  affected  employee  receiving  REPP 
benefits  based  on  a  layoff  occurring 
after  September  30, 1980  shall  have  the 
circumstances  of  that  layoff 
redetermined  on  the  basis  of  the  above 
criteria.  Only  those  employees  whose 
layoffs  are  found  to  be  qualifying,  upon 
redetermination,  shall  continue  to 
receive  REPP  benefits. 

Signed  at  Wasington,  D.C.,  on  )une  17, 1981. 
Raymond  J.  Donovan, 

Secretary  of  Labor. 
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